BGHO BAY RESCRT
| BLA 98-184 Deci ded Decenber 27, 1999

Appeal froma decision of the Las Vegas Dstrict Gfice, Nevada,
Bureau of Land Managenent, denying application for a mneral naterial sale.
(N62278) .

Afirned.
1 Miteria s Act

Lhder the Miterials Act of 1947, as anended, 30
USC 88 601-604 (1994), and its inplenenting
regulations, 43 CF. R Part 3600, B.Mhas

consi derabl e di scretion to dispose, by sal e or other
neans, of mneral nmaterial s fromthe public |ands.
A B.Mdecision, nade in the exercise of its
discretionary authority, generally wll be
overturned by the Board only when it is arbitrary
and capricious, and thus not supported on any
rational basis.

2. Miteria s Act

Wiere BLMdeni es a request to renove rock fromsites
on public land because mning and bl asting rock from
the sites woul d have inpacts that coul d not be
mtigated on an adjacent spring, a sensitive plant
species, and a sceni ¢ byway, the decision wll be
affirned if the appellant fails to denonstrate, by a
preponder ance of the evidence, that BLMcormtted a
naterial error inits factua analysis or that the
decision generally is not supported by the record.

APPEARMNES Robert H Qark, Mce President - (perations, Seven G own
Resorts, Boulder Gty, Nevada, for appel | ant.

P N ON BY ADM N STRATI \VE JUDE HEWER
Sven Gown Resorts (Seven Gown), an affiliate of Echo Bay Resort

(EBR), appeals froma decision of the Las Vegas Dstrict Gfice, Nevada,
Bureau of Land Mwnagenent (BLN), dated February 12, 1998. The deci sion
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denies EBRs application N62278 for a mneral naterial sal e of 14,800 cubi c
feet of rock fromtwo sites alongside the Btter Sorings Back Guntry Byway,
wthin 0.3 of amle fromthe natural, perennial Btter Soring.

B_.Mdeni ed the request to renove rock fromthe Byway sites, because it
found that mining and bl asting rock fromthe sites woul d have i npacts on
Btter Sorings, the Las \Vegas bearpoppy, and the Byway that coul d not be
mtigated. B.Mbased this decision on unani nous reconmendati ons by 10 BLM
staff nenibers.

Inits appeal, Seven G own does not argue that BLMerred on al | issues
but rather states a wllingness to devise, wth BLMs help, a new nateri al
renoval plan that does not run afoul of BLMs concerns. 1/ Innaking this
argunent, however, Seven Qown fails to neet its burden of denonstrating
that B.Merred in its conclusions that the inpacts of the project as
proposed are not mtigable. Seven Gown's offers to work wth BLMon a
nodi fication of BEBRs proposal s, and coomtnents to avoid BLMs concerns, do
not rise tothe level of a contention of naterial error justifying reversal
of BLM Because the record does not substantiate any of the SOR's proposal s
to avoid inpacts, we wll not set aside BLMs deci si on.

Fact s

EBR operates a narina wthin the Lake Mead National Recreation Area,
which is admnistered by the National Park Service (NS of the US
Departnent of the Interior. On Decener 29, 1997, BLMreceived a |l etter
dat ed Decentoer 26, fromEBER seeking "permts and approval s necessary to
secure" 14, 800 cubi c yards of rock fromtwo sites on public | ands
admnistered by BM These sites are situated insecs. 9and 17, T. 19 S,
R 67 E, Qark Gunty, Nevada, along a dirt road identified as the Btter
Fring Back Quntry Byway, popul ar for recreational users. The sites are
two rectangul ar areas (sites 1 and 2) located about 1.8 and 2.5 mil es from
the turn-off for the Bmay fromSate Hghway 167. Ste 1is just north of
and site 2 straddl es the Byway. 2/

EBR needed rock to heighten and rebuil d an earthen breakwater at its
nari na on Lake Mead. According to BEBR the breakwater had suffered as a
result of abnornally high water levels in the | ake during 1997 and was

1 "W stand ready to neet wth any and all BLMrepresentatives to hear
their concerns so that we nay nodi fy the project to satisfy their needs and
reverse the denial decision.” (Satenent of Reasons (SR at 3.)

2/ These sites were chosen during a site visit attended by EBR and N°S on
Dec. 29, 1997. The decision indicates that a proposed site is |ocated in
sec. 16, instead of sec. 9, of T. 19S, R 67 E It appears, however, that
the deci si onnaker erred in construing the | ocation of the section lines in
relation to site 2, because it stradd es a road segnent located entirely
wthin sec. 9. Seven Gown does not dispute the site | ocation.
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no | onger capable of protecting the narina fromdanage caused by wnd and
waves. (Decener 26, 1997, EBR Letter at 1-2.) On Decenber 30, 1997, EBR
supplied further infornation and a letter fromits contractor, a

prof essional earth novi ng conpany. According to a letter fromthe Vésl ey
Qrporation at page 1, the "material is considered to be parietal cenented.
It isanticipated that this naterial wll require blasting in place to all ow
for nechanical loading." EBRS Decenber 30 letter, at page 2, states a need
to "excavate after blasting. "

B.Mand EBR conducted a site visit on January 21, 1998, during which
final siteidentificationtook placee. n February 8 and 9, 1998, two BLM
nanagers and ei ght BLMstaff signed a recomrmendation that the naterial s
request be deni ed, because of the foll owng i npacts:

1. There are wld horse and burro and bi ghorn sheep
concerns. These aninal s nake use of Btter Sorings and are
historically scared anay fromwatering hol es by heavy vehi cul ar
(large trucks hauling rock) traffic near a spring. The nain
access road is adjacent to the spring and the mneral s sites are
approxinately wthin .3 of a nle.

2. The Btter Soring Back Gountry Sceni c Bway runs
adj acent to and through the mneral sites.

3. Mnerals site nunbber 2 is in Las \Viegas bear poppy
[ (Arctonecon californica)] habitat.

4. Mneras site nunber 1 is nade up [of] large caliche
formations wthin .3 of amle fromBtter Sring. It wil
require dynamte blasting to renove this mneral request.

(Menorandumto BLM Geol ogi st fromAssi stant D strict Mnagers (ACMS),
Dvisions of Resources and Recreation and their Saff, Las Vegas O strict
Gfice, BM February 9, 1998 (AODMMenorandun), at 2-3.) The nenorandum
concl uded that, while the first cited inpact towldife could be mtigated,
each of the others could not. 1d.

Oh February 12, 1998, BLMdenied EBR s request, concluding that the
aggregat e danage to the public lands and resources of the mneral naterial
sal e woul d exceed the proposal 's benefits. (Decision at 3.) BLMfound that
the sale would result in the paynent of expected royalty to the Lhited
Sates of $9,028, based on the present fair narket val ue of the nineral
naterial. Inaddition, it noted:

Miterial fromthe site would be used to repair a[n] earthen
breakwat er on Lake Mead National Recreation Area lands. Repair
woul d cut down on erosi on taki ng pl ace due to higher than nornal
water levels. This would be of direct benefit to
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the ower of the concession, Echo Bay Resorts. It would al so
protect Park Service property frompotential danage. Future use
of the breakwater woul d be as a handi capped fishing pier.

(Decision at 2-3.)

B.Mhel d, however, that these anticipated benefits were not sufficient
to exceed the likely aggregate danage to the recreational byway. dting the
concl usi ons of the ADMMnorandum BLMidentified the fol | owng negative

i npact s:

1. Adirect effect on botanical and wldlife resources
inhabiting the area. Mning operations would inhibit use of
water resources by wldlife tenporarily and woul d renove
bear poppy habitat.

2. Apotential effect on water resources. Hasting
during mining operations coul d cause the springs to dry up.

3. Mning woul d reduce the visual and intrinsic val ue of
the area[] to other public |and users.

Id. at 3. hthis basis, BLMdenied the request. 1d.

Sven Gown tinely appeal ed on February 25, 1998. Seven G own
contends that the adverse inpacts to the public lands and resources are
"over stated and easily mitigated wth changes to the plan of operation.”
(SRat 1.) Inaddition, Seven Gown responds to the three |isted negative
inpacts identified in the BLMdeci sion by promsing to avoi d i npacts. Wth
respect to the inpacts on the bearpoppy and the inpacts frombl asting, Seven
Gown responds wth promses not to blast and not to mne where the
bearpoppy is found. (SRat 1-2.) Wth respect to the inpact on visual
resources, Seven Qown offers to avoi d pernanent inpacts by taking
precautions "to stay on the existing roads” and relying on the cl eansi ng
inpacts of "heavy rain." (SRat 2)

Analysi s

[1] Uhder the Miterials Act of 1947, as anended, 30 US C 88 601-
604 (1994), and its inplenenting regulations, 43 CF. R Part 3600, BLMhas
consi derabl e di scretion to dispose, by sale or other neans, of mneral
naterials fromthe public lands. Se 30 USC § 601 (1994); 43 CFR §
3610.1-1; Jenott Mning Gxrp., 134 IBLA 191, 194 (1995); Gen B Shel don,
128 1BLA 188 (1994). Nb disposal is authorized by the statute where it
woul d be "detrinental to the public interest.” 30 USC 8§ 601 (1994); see
Grtis Sand & Gavel @., 95 1BA 144, 160, 94 1.0 1, 10 (1987). B.Mis
required, by 43 CF R 8 3600.0-4, to deny such a request when it
justifiably "determnes that the aggregate danage to public |ands and
resour ces woul d exceed the benefits to be derived fromthe proposed sal e.”
Se den B _Sheldon, 128 IBLA at 189.
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A B.Mdecision, nade in the exercise of its discretionary authority,
generally wll be overturned by the Board only when it is arbitrary and
capricious, and thus not supported on any rational basis. UWah Trail
Michi ne Associ ation, 147 1BLA 142, 144 (1999); Genn B Shel don, 128 | BLA at
191. The burden is upon an appel lant to denonstrate, by a preponderance of
the evidence, that BLMcormtted a nateria error inits factual analysis or
that the decision generally is not supported by a record showng that BLM
gave due consideration to all relevant factors, including | ess stringent
alternatives to the decision, and acted on the basis of a rational
connection between the facts found and the choice nade. Uah Trail Mchine
Association, 147 IBLA at 144 (authorized use of newtrail); John Dttli, 139
IBLA 68, 77 (1997) (right-of-way); Genn B Sheldon, 128 IBLA at 191
(mneral naterial sale); Larry Giffin, 126 IBLA 304, 306107 (1993) (closure
of existing road to notorized use). Adifference of opinionis insufficient
to establish error on BLMs part. Bue Muntains B odiversity Prgect, 139
| BLA 258, 267 (1997).

[2] Seven Qown has not net its burden in chall enging any of BLMs
findings. Wth respect to BLMs concl usi on that the proposed
extraction/renoval operations wll have a direct inpact on botanical and
wldife resources inhabiting the area, Seven Qown states inits SR at

page 1.

The total project tine * * * needed woul d be 15 to 30 days.
During that period of tine, we woul d di sperse throughout the
work area a nunier of open water containers for the wldlifein
the area. The quantity and | ocation of the water troughs woul d
be at the direction of BLMpersonnel. Wth regards to the

Bear poppy habitat, BLMpersonnel could identify the areas nost
sensi tive which could be avoided in the project.

B.Mand Seven Gown appear to agree that the inpact of the proposed
operation on wldife, specifically wld horses and burros and desert
bi ghorn sheep, would be tenporary. (SORat 1; Decisionat 3.) 3/ hthe
other hand, Seven G own appears to differ wth BLMon the inpacts to the Las
\eegas bear poppy; Seven Gown states that EBR can avoi d these inpacts by
conmtting not to extract rock where the bear poppy grows.

According to BLMs Las \egas Bear poppy (A ctonecon Galifornica)
Habi tat Minagenent AHan (HWP), February 1998 at page 1, the Las \egas
bearpoppy is identified as a "species of special concern' by the US H sh

3/ The record confirng Seven Gown's viewthat the inpacts towldife are
potentially mtigable. According to the ADMMnorandumat pages 2-3, BLM
staff proposed various forns of mtigation of these inpacts includ ng
restricting operations to a nunier of days, providing an alternate source of
water inthe vicinity, placing water troughs, or enclosing the spring.
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and Wi dife Service under the Endangered Speci es Act of 1973, as anended,
16 US C § 1531-1544 (1994). Uhder section 6840.06(Q of the BLM Minual
(Rel. 61116 Sept. 16, 1988), wth respect to "candi date speci es” (species
fornerly identified as Gategory 1 and 2, and recl assified as "speci al
concern” species), BMw || "carry out nanagenent, consistent wth the
principles of miltiple use, for the conservation of candi date species and
their habitats and * * * ensure that actions authorized * * * do not
contribute to the need to list any of these species as

[threat ened/ endangered]." See Native Ecosystens Gouncil, 139 [BLA 209, 219
(1997); Edmard R V@odsi de, 125 | BLA 317, 324 (1993).

The HWP at page 1, al so notes that the bearpoppy is

listed by the Sate of Nevada Dvision of Forestry as critically
endangered and as such is protected under Nevada Revised Satute
527.270. It is listed by the Northern Nevada Native H ant
Society as threatened (Mrefield and Knight, 1991) and i s ranked
as "inperiled', both globally and in the state, by the Nevada
Natural Heritage Program

Lhder section 6840.06(E), BLMMnual (Rel. 61116 Sept. 16, 1988), BLMnust
"carry out nanagenent for the conservation of state listed plants and
aninals," and "the Sate Orector wll develop policies that wll assist the
Sate in achieving their nanagenent objectives for those species.”

The record denonstrates that the proposed mining sites are | ocat ed
"wthin very dense Las \egas bearpoppy habitat.” (ADMMnorandumat 1.) A
nap entitled "Proposed Echo Bay (peration' identifies the eastern site 2 as
located entirely wthin bearpoppy habitat, and affecting at |east 3 surveyed
bear poppy sites. 4 The nap indicates that the mgjority of the western site
liswthinthis habitat area and the mning site covers one or nore
surveyed sites. See also HWP, Hgure 5 Btter Sring Mp. Inlisting
"[o] ccurrences of Arctonecon californica on BLMIands," Appendix 2 of the
HW lists all of secs. 9 and 17 inthe Btter Soring area

Thus, while Seven Gown asserts that "BLMpersonnel could identify the
areas nost sensitive which could be avoided,” (SlRat 2), the HWP and BLM
naps "identified' that the entire site 2 and part of site 1 contain

4/ Wth respect to site 2, the ADM Menorandum concl uded that such
operations would directly affect both individua plants and plant habitat.
Fctures in the record showthe bearpoppy grow ng fromcracks in the top of
the rock structures on site 22 The ADMMnorandumat page 2, concl uded t hat
inpacts on the bearpoppy on site 2 are "not mitigatory. The renoval
activity would directly inpact and * * * renove bear poppy pl ants and
habitat. This is inconsistent wth the Las \egas Bear poppy Habitat
Minagenent Han and the Bureau' s policy and direction (Minual 6840)."
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occurrences of bearpoppy. Sonething nore than Seven Gown's offer to do no
harmis necessary to neet an appel lant's burden of denonstrating, by a
preponder ance of the evidence, that BLMcomnmitted a naterial error in
seeking to protect the identified sites. Seven G own does not el uci date how
EBR s plans could go forward and al so avoid the habitat and sites. This
Board wll not speculate at what mght save both the bearpoppy habitat and
plant sites and BEBRs plans, or set aside BLMs deci si on when the record
supports it.

Seven Gown fails to challenge BLM's second finding of potentia |ong-
terminpacts on the spring frombl asting. Instead, it states: "[we
recognize BLM's concern. Ve wll not blast for nmaterial any tine during the
proect.” (SRat 2.) This assertion, nade for the first tine in witing
inthe SR validates "BLMs concern” and contradicts the facts as EBR
previously presented themin witing to BLM The letters in the record
indicate that, fromthe begi nning, EBR proposed bl asting "parietal cenented’
rock. (Vesley Qorporation Letter, Decenber 30, 1997, at 1, see also EBR
Letter, Decener 30, 1997, at 2 (need to "excavate after blasting").)

A ctures confirmthe nature of the rock. This Board is in no position to
specul ate as to whether, how or how nuch rock on these sites coul d be
renoved wthout blasting, or whether a plan to collect, wthout blasting,
sufficient rock to build the breakwat er nust be expanded to i ncl ude
additional newterritory. In endorsing BLMs stated concern, Seven G own
fails toidentify any reason for this Board to reverse the deci sion.

Wth respect to BLMs third finding that nmini ng woul d reduce the
visual intrinsic value of the byway, Seven Gown states inits S(Rat page
2

W& careful |y expl ained to everyone invol ved that we woul d t ake
every precaution to stay on the existing dirt roads and not
inpact any area that is not already in use. V& would carefully
correct via grading, drag units, etc., any ruts or disturbances
to the road area caused by the project. It shoul d be noted that
evenif arut or visual sign of the project is left, the very
next heavy rain wll erase any effect we nay have caused i n the
wash area. Al of the above coul d be nonitored and i nspect ed
conti nuously by BLMpersonnel during the entire period of the
proj ect.

Seven G own misconstrues the nature of the visual inpacts identified
by BBM The decision relies on the ADMMnnorandums di scussi on of the
"uni que and natural |andforng and conditions [that] would be lost to the
byways." (Decision at 1.) The AOMMenorandum(at page 2) concl udes that
the visual resources of the Byay would be "irreparably i npacted’ and the
result is "not mtigatory.”" "The areas mined are unique and quite
i npressi ve desert alluvia and caliche | andf orns whose natural conditions
would be lost to the byways (waterfalls, bluffs etc.). They would be
replaced wth an unnatural |andscape and essentially a mning/pit site.”
| d.
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Thus, BLMs concern is that renoval of the rock fornations wil
pernanent|y alter the | andscape and destroy the "intrinsic val ue of the
area[] to other public land users.” (Decisionat 3.) Hctures inthe
record showa dirt road wnding by, through, and under rock fornati ons. EBR
admts that the byway is well-travel ed by recreational users. (EBRs
Decenber 26, 1997, Letter at 2 ("well-used Byway").) A BLMQut door
Recreation A anner submtted an analysis indicating that the byway is a
"highly visited desi gnated sceni c road" which is used by "organi zed and
comrmerci al 4-wheel drive tours, poker [sic] rides, dual sport notorcycle
sel f-gui ded sceni c touring, and notorcycl e hare scrantl es events * * * as
vel | as nyriad casual use byway visitation." (Mnorandumto Mnerals Lead
fromQutdoor Recreation Hanner, January 9, 1998.) Both BLMand the Nevada
Gormassi on on Touri smadvertise the Bjmay as a public recreation area. 5/

Seven Gown's focus on EBR s plans to grade the road surface after
naterial renoval msses the nark. See SORat 2. The fact that EBRw |
"clean up" after its operation has no bearing on the alteration to the Byway
| andscape resulting fromrock renoval. It is not clear fromthe record how
the disturbed area woul d appear after mning or whether it would blend in
wth the surroundi ng | andscape or general |y appear to be "unnatural .” (ADM
Menorandumat 2.) However, it is difficult to see howreliance on
correcting the "road area’ and "heavy rain" wll correct unnatural vistas
fromrock renoval, or restore the val ue of the scenic byway to other public
land users. Seven Gown has failed entirely to showthat B.Mabused its
discretion or erred in focusing on inpacts to the Bway.

V& therefore conclude that BLM in its February 1998 decision, did not
inproperly deny Appel lant’'s request for the sale of mneral naterial, N
62278. BLMreasonably concluded that blasting was an unacceptabl e threat to
Btter Srings, and Seven Gown has offered nothing to refute the stat enent
of EBRs contractor that blasting is required. B.Mreasonably concl uded
that adverse effects to the Las Vegas bearpoppy and its habitat could not be
mtigated, and Seven G own has not shown how mini ng coul d take pl ace w t hout
adverse inpacts to individual plants or habitat. Sce Genn B Shel don, 128
IBLAat 191. 6/ Hnally, BMreasonably rejected the applicati on because of
adverse effects on the sceni ¢ Back Guntry

5 B.Ms web site states: "Gt off the paved road, sl ow your pace down,

enj oy the scenery and you nay be fortunate enough to spot sone of the

bi ghorn sheep that inhabit this area. This 28-nile road is an excursi on
through the other side of Nevada." See wwwynv. bl mgov/vegas/recreation. htm
6/ The ADM Menor andum concl udes that inpacts fromblasting at site 1 and on
the bearpoppy at site 2 cannot be mtigated. The decision denies the
application for both sites on both grounds. Because the record supports
potentia concerns for both issues wth respect to both sites and Seven
Gown does not attenpt to inpugn the decision's logic wth respect to either
site, we affirmit.
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Bmay. By failing to address BLMs concerns that the | andforns t hensel ves
woul d be altered by EBR's proposal, Seven G own has not even undert aken,
nmuch | ess satisfied, the requirenent to establish by a preponderance of the
evi dence that BLMs deci si on was erroneous.

The SR nakes clear that Seven G own seeks to expl ore alternatives
other than the mning proposal EBR generated for urgent reviewby B.Min
Decenfber 1997. The record al so shows that the N°Sis anenable to EBR s
proposal to "raise the breakwater,” as long as N°S |ands are not the source
of the material used. (January 7, 1998, Letter fromN°Sto EBR) Nothing
inthis affirnance shoul d be construed as prejudicia to the conpani es'
expl oration and BLM's consi deration of alternate proposals for mneral
naterial s that woul d neet the concerns of all parties. The decision of this
Board is final only as to the February 1998 decision. 43 CF. R § 4.403.

It iswthout prejudice to BEBRs presentation of a newand different
proposal for a mneral naterial sale.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

Li sa Henmer
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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